
CITY OF ALAMEDA
Memorandum

To: Honorable Mayor and

Members of the City Council

Honorable Chair and
Members of the Alameda Reuse and Redevelopment Authority

Honorable Chair and
Members of the Community Improvement Commission

From: Ann Marie Gallant
Interim City Manager/lnterim Executive Director

Date: March 16 , 2010

Re: Consider SunCal's Request for a 60-Day Tolling Period regarding the
Notice of Default Issued by Alameda on February 4 , 2010

BACKGROUND

On July 18, 2007, the Alameda Reuse and Redevelopment Authority (ARRA),
Community Improvement Commission (CIC), and City of Alameda (together "Alameda
approved an Exclusive Negotiation Agreement (ENA) with SCC Alameda Point LLC
(SunCal), for redevelopment of Alameda Point , approximately 918 acres of the former
Naval Air Station Alameda (NAS Alameda). Subsequent to approval of the ENA
SunCal conducted technical infrastructure and engineering analyses and held several
community workshops to inform the preparation of their plan for the site. Through this
planning process , SunCal decided that a project consistent with Article XXVI of the
City s Charter (Measure A), which restricts housing density in the City, would not be
financially feasible. This decision represented a change from the commitment SunCal
made to Alameda to entitle a Measure A-compliant project in their response to
Alameda s Request for Qualifications (RFQ) for a Master Developer for Alameda Point
dated December 4 , 2006 , which served as the basis for SunCal's selection as Master
Developer.

SunCal requested , and Alameda agreed , to amend the ENA by postponing various
mandatory performance milestones (i.e. , submission of a Development Concept
Infrastructure Plan , Business Plan , and Entitlement Application , including a Master
Plan) by six months. The First Amendment to the ENA was executed in March 2008.

In October 2008 , SunCal requested , and Alameda granted , a Second Amendment to
the ENA to (1) transfer ownership interest in SCC Alameda Point LLC to a new entity
and to (2) create a process that allowed SunCal to pursue a ballot initiative for a non-
Measure A-compliant land use entitlement at Alameda Point. This ballot initiative was
to occur at an election to be held in early November 2009. The transfer of ownership
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interest was required to incorporate D. E. Shaw , an investment firm located in New York
as an investment partner into a joint venture with SunCal. A joint venture with D.
Shaw was requested by SunCal in order to facilitate the continued funding of the ENA
entitlement process for Alameda Point. Since October 2008, numerous SunCal
development projects have experienced financial difficulties , such as the Oak Knoll
Naval Hospital redevelopment in Oakland , the Marblehead Coastal project in San
Clemente , and a 55 000-acre project on the west side of Albuquerque , New Mexico.
Many of these projects have since entered bankruptcy or become the subject of
foreclosure proceedings.

With regard to the ballot initiative process , the amendment provided that if the initiative
failed at the November 2009 ballot, SunCal would be permitted to submit an Optional
Entitlement Application (OEA) by January 15, 2010, approximately 60 days subsequent
to the November 2009 election. This OEA would require a project consistent with the
City Charter (Measure compliant) that could be processed within the overall
timeframe of the ENA. The amendment did not provide SunCal with the ability . to
pursue a second ballot initiative nor did it contemplate extending the term of the ENA
for processing of an OEA.

In December 2008 , SunCal submitted to Alameda an Entitlement Application , including
a Master Plan , Infrastructure Plan and Business Plan , in accordance with the ENA. The
December 2008 Master Plan was reviewed by Alameda , as well as numerous City
boards and commissions, but could not be formally accepted because it was
inconsistent with the City s Charter, and an Environmental Impact Report had not been
completed. The Master Plan did not propose specific development standards for the
project nor modifications to the City s development procedures, processes or fee
structure. The ENA required, as a mandatory milestone , that Alameda and SunCal
jointly develop a project pro forma by December 19 , 2008. Because there was no
mutual agreement between SunCal and Alameda on the business terms for the
disposition and development of the project by that date , the project pro forma
mandatory milestone was deemed waived by Alameda under the terms of the ENA.

On March 26, 2009, SunCal submitted the Alameda Point Revitalization Initiative
(Initiative) to the City. The Initiative included a Charter Amendment , General Plan
Amendment , Zoning Amendment, Specific Plan and Development Agreement (DA), the
details of which were not negotiated with Alameda. The Specific Plan contained specific
development standards, procedures, and processes that differed from standard
processes prescribed by the Alameda Municipal Code (AMC); the DA also included fee
waivers inconsistent with the AMC and financial provisions that were not negotiated with
nor agreed to in principle by Alameda. Signatures were collected by SunCal through
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early June, but not submitted to Alameda until September 23 , 2009 , later than originally
anticipated by the process contemplated in the Second Amendment to the ENA. As a
result , the Initiative did not qualify in time for a November 2009 special election. Rather
on November 3 , 2009 , the Initiative was determined to have qualified for the ballot , and
the City Council set the election for February 2 2010.

Given the deadline outlined in the ENA for an OEA submittal , SunCal submitted an OEA
on January 14 , 2010. The OEA submitted by SunCal consists of substantially the same
plan and processes contained in the Initiative. On February 2 , 201 0 , the Initiative failed
at the polls with 85 percent of those participating in the election voting against the
Initiative. By letter dated February 4 , 2010 , Alameda provided SunCal with a Notice of
Default (NOD) under the ENA for failure to achieve a mandatory milestone , the OEA, by
the applicable date in the ENA's schedule of performance (Exhibit 1). The OEA
submitted by SunCal does not meet the requirements of the ENA because the OEA
conflicts with the City Charter. The only way for the OEA to avoid conflicting with the
City Charter is for SunCal to either submit a Density Bonus Application for the project in
compliance with the City s Density Bonus Ordinance , which SunCal has not done , or to
seek an amendment to the City Charter through a second ballot initiative. However, the
ENA affords SunCal no further opportunities to amend the City Charter.

Consistent with the terms of the ENA , SunCal has 30 business days , or not later than
March 22 , 2010 , to cure the default. This cure period is the City s procedural assurance
of timely performance by SunCal. Issuance ofa Notice of Default is an administrative
action , which implements the terms of the ENA. Pursuant to the ENA, if the default is
not cured , Alameda s governing boards have the discretionary right to terminate the
ENA.

On February 7 , 2010 , SunCal issued a response to Alameda s Notice of Default and

requested that Alameda retract the Notice of Default. Following this request, on
February 12 , 2010 , SunCal withdrew this request for a retraction.

Since the issuance of the NOD , staff has met with SunCal twice; two other scheduled
meetings were canceled at SunCal's request. On March 9 , 2010 , SunCal requested
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states that the additional time provided by the tolling period would allow them to
continue working with Alameda regarding future planning efforts at Alameda Point.
Consideration of this "tolling " request is the only action before the governing bodies this
evening.
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DISCUSSION

The ENA was amended in 2008 to allow SunCal a single opportunity to submit and
receive approval of a ballot initiative , and , if the initiative failed , an OEA. The initiative
andlor OEA were to be processed within the term of the ENA. The ENA intentionally
provided SunCal with a limited number of opportunities to pursue entitlements for the
project so that if SunCal was unable to achieve the required entitlements and
associated mandatory milestones within the specified timeframe , Alameda could pursue
other options. Alameda did not want to be committed beyond July 2010 to a master
developer that proved to be incapable of entitling the property, thus postponing
indefinitely Alameda s ability to return NAS Alameda to productive use.

SunCal has been working with Alameda for approximately three years and is familiar
with the City s policy and regulatory environment. As a result, the mutually agreed upon
30 business days should be sufficient time for SunCal to prepare an OEA consistent
with the City Charter. If a 60-day tolling period is granted by Alameda , SunCal will have
until May 21 , 2010 to cure its default by submitting an OEA consistent with the City
Charter and Density Bonus Ordinance. As a result of granting a 60-day tolling period
less than 60 days would remain before the July 20 , 2010 ENA termination. Alameda
would be challenged to review and analyze the revised OEA submission and continue
negotiations on a resulting DDA within this limited time period. Further, this reduced
timeframe would also make it difficult for Alameda and SunCal to meet their mutual
obligations under the ENA, thus possibly anticipating a third request by SunCal for an
ENA extension.

Given the decisive defeat of the Initiative at the polls , SunCal's pending default under
the ENA , and concerns regarding other SunCal development projects in bankruptcy or
subject to foreclosure proceedings , circumstances do not presently exist under which a
tolling of the cure period can be recommended.

FINANCIAL IMPACT

The proposed request does not modify the financial provisions contained in the ENA
regarding reimbursement of staff and Alameda third-party consultant costs. Therefore
there is no fiscal impact to the City s General Fund, Community Improvement
Commission , or Alameda Reuse and Redevelopment Authority budgets.
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RECOMMENDATION

Deny SunCal's request to provide a 60-day tolling period regarding the Notice of Default
issued by Alameda on February 4 2010.

Respectfully submitted

Jennifer Ott

Deputy City Manager

Exhibits:

1. Notice of Default

2. SunCal request for 60-Day Tolling Period regarding Notice of Default



of AJamcda Caliornia

February 4 , 2010

SCC Alameda Point LLC
cia SunCal Companies
300 Frank H. Ogawa Plaza , Suite 342
Oakland, CA 94612
Attn: Pat Keliher

Re: Default Notice under the Exclusive Negotiation Agreementdated July 18, 2007
by and between the Alameda Reuse and Redevelopment Authority ("ARRA"

) ,

the Community Improvement Commission of the City of Alameda ("CIC' ') and the
City of Alameda ("City ) (colleGtively, "Alameda ) and SCC Alameda Point LLC

SunCal"), as amended (the "EN A"

Dear Mr. Kel1her:

Under Section 7. 6 of the ENA, Alameda hereby provides notice that SunCal has defaulted
under the ENA for failure to achieve a Mandatory Milestone by the applicable date set forth in
the Mandatory Milestone Schedule of Performance. SunCalfailedtomeeHheENA'
Mandatory Milestone requiring SunCal to submit, once it has opted to do so , an Optional
Entitlement Application.

The ENA governs ttle negotiations between SunCal and Alameda concerning the Alameda
Point project (the "Project"). As permitted by the ENA , SunCal elected topursuea Ballot
Initiative for the Project. That Ballotlnitiative was placed before the voters of the City on
February 2 2010 , anddid not pass.

Under the ENA , where SunCal has decided to pursue a Ballot Initiative, SunCal is provided the
option to submit an "OptionalEntitiement Application." (Section3. 2)Whethertosubmit an
Optional Entitlement Application iSB decisiOn left to SunCal'sdiscretion. .. The ENAreqwires that
where SunCal has elected to submit an Optional Entit!ementApplication , however, the Optional
Entitlement Application is a Mandatory MHestone and must be achieved by January .15 , 2010.
(Section 3.2. 5.2) Failure to complywith a Mandatory Milestone is an Event of Default under the
ENA. (Section 7.

Here, SunCal has opted to submit an Optional Entitlement Application. SunCal rnadea
submission to the City on January 14, 2010 of two alternative entitlement packages (collectively,
the "Submittal") The cover letter accompanying the Submittal stated that SunCal "is expressly
authorized by the City, the ARRAandthe GIC to submit an OptionaFEntitlementApplication ' to
the City for the entitlement of Alameda Point. Developer's Optional EntitlernentApplication is
attached." Cover Letter to Submittal

, p.

l Because it opted to submit an Optional Entitlement
Application , SunCal was required to achieve tile Optional Entitlement Application Mandatory

AJ732801915

OHice of the CIl)' Manager
2263 Santa Clara Avenue, Room 320
l'Jameda, California 94501- 4477
510.7474700 Offce' Fax 510.747.4704. TDD 5iO.522.538
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sec Alameda Point, LLC
300 Frank H. Ogawa, Suite 342
Oakland , CA 94612
510.251.0711

March 9 , 2010

Mayor Beverly Johnson
Alameda City Council
City of Alameda
2263 Santa Clara A venue
Alameda, CA 94501-4477

Re: Alameda Point

Dear Mayor and City Councilmembers:

SCC Alameda Point, LLC respectfully requests that the City, together with the CIC and
ARRA , provide a 60-day tolling period regarding the notice of default issued by the City
on February 4 , 2010.

We are requesting this additional time in order to continue our dialogue regarding future
planning eff0l1s at Alameda Point. We remain confident that if we are provided the
opportunity to do so, we can work with Alameda to implement a development plan that
will achieve the goals of the City and community.

Sinc e'Y'lY'

Ste Z. Elie

cc: Ann Marie Gallant, Interim City Manager
Teresa Highsmith, City Attorney
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